DECLARATION OF COVENANTS AND RESTRICTIQNS FCR
NIGHT HERON PHASE III, HILTON HEAD ISLAND, SOUTH CAROLINA AND
PROVISIONS FOR
NIGHT HERON ITI OWNERS' ASSOCTATION, INC.

THIS DECLARATION, made the QM day of August, 1983, by Night
Heron I1I Asscciates, a South Carolina general partnership, the principals
of which are RONAID E. HARLEY and GARY L. BEAVER (hereinafter referred to
as "Campany”) . R
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WITNESSETH:

WHEREAS, Campany is the owner of the real property described in
Article I1 of this declaration and desires to create thereon a planned
neighborhood known as Night Heron III Subdivision with open spaces,
certain roadways, and other Cammon Properties for the benefit of the said
neighborhood; and

WHEREAS, Campany desires to provide for the preservation of the
values and amenities in said neighborhood and for the maintenance of the
Carmon Properties; and, to this end desires to subject the real property
described in Article II, together with such additions as may hereafter be
made, to the covenants, restrictions, easements, affiymative obligations,
charges and liens hereinafter set forth, each and all of which is and are

declared to be for the benefit of said property and each and every
owner of any and all parts thereof; and

WHEREAS, Company deems it desirable, for the efficient preservation
of the values and amenities in said neighborhood, to create an entity to
which shall be delegated and assigned the power and authority of
maintaining and administering and enforcing the covenants and restrictions
governing the same and collecting and disbursing all assessments and

charges necessary for such maintenance, administration and enforcement, as
hereinafter created; and

WHEREAS, Company has caused, or hereafter will cause, to be
incorporated under the laws of the State of South Carolina, as a
non-profit corporation, NIGHT HERON III OWNERS' ASSOCIATION, INC., for the
purpose of exercising the functions aforesaid, which are hereinafter more
fully set forth, the initial By-Laws of which shall be set forth in
Exhibit "B" hereof;



NOW, THEREFORE, the Campany declares that the real property
described in Article I1I, and such additions thereto as may hereafter be
made pursuant to Article II hereof, is and shall be held, transferred,
sold, conveyed, leased, occupied, and used subject to the covenants,
restrictions, conditions, easements, charges, assesswents, affirmative
cbligations, and liens (sometimes referred to as "the covenants"),
hereinafter set forth.
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Section 1. The following words and temms, when used in this
Declaration, or any Supplemental Declaration (unless the context clearly
shall indicate otherwise) shall have the following meanings:

{a) “Association" shall mean and refer to the Night Heron IIX
Owners' Association, Inc., a South Carolina non-profit corporation.

(b) the "Properties” shall mean and refer to the Existing Property
described in Article II hereof and additions thereto made pursuant to the
provisions of Article II hereof.

() "Common Eroperties" shall mean and refer to those areas of
land with any improvements thereon which are deeded to the Association and
designated in said deed as "Common Properties". The term "Comwon

jes® shall include any personal property acquired by the
BAssociation if said property is designated as "Cammon Property". All
Cammon Properties are to be devoted to and intended for the common use and
enjoyment of the owners of the Properties (subject to any fee schedules
and operating rules adopted by the Association).

(@} "ot" shall mean and refer to any improved or wumimproved
parcel of land intended for the construction of a detached single-family
dwelling shown upon any recorded final subdivision map of any part of the
Properties with the exception of Common Properties as heretofore defined.

(e) "Dwelling Unit" shall mean and refer to any building situated
upon the Properties intended for use and occupancy by a single family.

{f) "Owner" shall mean and refer to the record owner, whether one
or more persons, firms, associations, corporations or other legal
entities, of the fee simple title to any lot or Dwelling Unit situated
upon the Properties but, notwithstanding any applicable theory of a
mortgagee, shall not mean or refer to the mortgagee unless and until such
mortgagee has acquired title pursuant to foreclosure proceedings or any
proceeding in lieu of foreclosure; nor shall the term “owner" mean or
refer to any lessee or tenant of an Owner.

(g) "Member" shall mean and refer to all those Owners who are
Members of the Association as provided in Section 1 of Article III hereof.

(h) "Company” shall mean Night Heron III Associates and its
successors and assigns.



ARTICLE II

Section 1. Existing Property. The real property which is and
shall be held, transferred, sold, conveyed, leased and occupied subject to
these covenants is located on Hilton Head Island, Beaufort County, South
Carolina, and is more particularly described in Exhibit A hereto attached
and by this reference incorporated herein. All of the real property
heremabgve described shall hereinafter be referred to as "Existing
Property".

Section 2. Additions to Existing Property. Additional lands may
became subject to this Declaration in the following marmer:

(a) Additions. The Campany, its successors, and assigns shall
have the right, with the consent of the Association pursuant to approval
by Seventy (70%) percent of the members, to bring within the plan and
operation of this Declaration, additional properties in future stages of
the development. The additions authorized under this and the i
sub-section shall be made by filing of record a Suppiementary Declaration
of Covenants and Restrictions with respect to the additional property
which shall extend the operation and effect of the covenants and
restrictions of the Declaration to such additional property.
Notwithstanding the preceding sentences, the company, its successors and
assigns shall have the right, without the consent of the Association, to
bring within the plan and operation of this Declaration additional
properties, provided that such properties are added to one or more of the
Seven (7) lots currently platted within Night Heron III Subdivision. The
recording in the office of the Clerk of Court for Beaufort County, South
Carolina, of a plat reflecting the addition of such land to an existing

lot skall, of itself, make such existing land subject to these Covenants
and Restrictions.

The Supplementary Declaration may contain such complementary
additions and modifications of the covenants and restrictions contained in
this Declaration as may be necessary or convenient, in the judgment of the
Campany, to reflect the different character, if any, of the added
properties and as are not inconsistent with the Plan of this Declaration.

{(b) Other Additions. Upon approval in writing by the Association
pursuant to approval by seventy (70%) percent of the members, the owner of
any property other than the Company who desires to add it to the plan of
these covenants and to subject it to the jurisdiction of the Association,
may file of record a Supplementary Declaration of Covenants and
Restrictions with respect to the additional property which shall extend
the operation and effect of the covenants and restrictions of the
Declaration to such additional property. Notwithstanding the preceding
sentence, the owner of any lot within Night Heron Phase 11I, as more
particularly described in Exhibit A, may, without approval by any other
person or entity, add such property to the plan of these covenants and
subject it to the jurisdiction of the Association by filing of record a
declaration that this Declaration shall thereafter apply to such property
and the provisions hereof shall be binding upon, and shall inure to the
benefit of, all future owners of such property.
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The Supplementary Declaration may contain such camplementary
additional and modifications of the covenants and restrictions contained
in this Declaration as may be necessary or convenient, in the judgment of
the Campany, to reflect the different character, if any, of the added
properties and as are not inconsistent with the Plan of this Declaration,

{c} Mergers. Upon a merger or consolidation of the Association
with another association as provided for in the By-Laws of The
Association, its properties, rights, and cbligations may, by operation of
law, be transferred to another surviving or consolidated association, or,
in the alternative, the properties, rights and obligations of another
association may, by operation of law, be added to the properties of the
Association as a surviving corporation pursuant to a merger. The
surviving or consolidated association may administer the covenants and
restrictions established by this Declaration within the Existing Property,
as herein provided.

ARTICIE III
MEMBERSHIP AND VOTING RIGHTS IN THE ASSOCIATION

Section 1. Membership. Every perscn or entity who is a record
owner of a fee simple or undivided fee simple interest in any lot or
Dwelling Unit which is subject by the Covenants to assessment by the
Association shall be a member of the Association, provided that any such
person or entity who holds such title or interest merely as security for
the performance of an obligaticon shall not be a member of the Association.

Section 2. Voting Rights. The Association shall have one (1)
class of voting membership.

Members shall be entitled to one vote for each Iot or Dwelling Unit
in which they hold the interest required for membership by Section Cne
(1). When more than one person holds such interest or interests in any
Lot or Dwelling Unit all such persons shall be members, and the vote for
such Lot or Dwelling Unit shall be exercised as they among themselves
determine, but in no event shall more than one vote be cast with respect
to any such Lot or Dwelling Unit. A Member casting a vote representing a
Dwelling Unit owned by such Member shall not be entitled to cast an
additional vote for the Iot upon which said Dwelling Unit is situated. 1In
the event a single Dwelling Unit is so0ld in fee with a Lot, the vote with
respect thereto shall thereafter be cast on the basis of the Dwelling Unit
only. When one or more co-owners sign a proxy or purports to vote for
his or her co~owners, such vote shall be counted unless one or more of the
other co-owners is present and objects to such vote, or if not present,
submits a proxy or objects in a writing delivered to the Secretary of the
Association before the vote is counted. If co-owners disagree as to the
vote, the vote shall be split equally among the co-owners.

ARTICLE IV
PROPERTY RIGHIS IN THE COMMON PROPERTIES

Section 1. Member's Easements of Enjoyment. Subject to the
provisions of these covenants and the rules and regulations of the
Association, every Member shall have a right and easement of enjoyment in
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andtoﬂweCamoanpertiesmxisucheasatentshallbeapgxtenanttoard
ghall pass with title of every Lot or Dwelling Unit.

Section 2. Title to Common Properties. The Company may retain the
legal title to the Common Properties until such time as it has completed
improvements thereon and until such time as, in the opinion of the
Campany, the Association is able to maintain the same, but notwithstanding
any provision herein, the Coampany hereby covenants, for itself, its
successors and assigns that it shall convey to the Camon Properties to
the Association within one hundred and eighty (180) days of the time they
are completed, but in no event chall such conveyance be later than July 1,
1984. Said Common Properties may be conveyed subject to all restrictive
covenants of record.

Section 3. Extent of Member's Fasements. The rights and easements
of enjoyment created hereby Shall be subject to the following:

{a} The right of the Association, in accordance with its By-Laws,
+o0 borrow money for the purpose of improving the Cammon Properties ard in
aid thereof to mortgage said properties.

(b) The right of the Association to take such steps as are
reasonably necessary to protect the above described properties against
foreclosures; and

(c) The right of the Associaticn, as provided in its By-Laws, to
suspend the enjoyment of rights of any member for any period during which
any assessment remains unpaid, and for any period not to exceed thirty
(30) days for any infraction of its published rules and requlations, it
being understcod that any suspension for either non-payrent of any
assessment or a breach of the rules and regulations of the Association
chall not constitute a waiver or discharge of the Member's obligation to
pay the assessment; provided, that the right to use roadways may not be

; and
¢

(d) The right of the Coampany and the Association to dedicate or
transfer, to any public or private utility, utility easements on any part
of the Cammon Properties.

(e) ‘The right of the Association to give or sell all or any part
of the Common Properties including leasehold interest to any public
agency, authority, or utility or private concern for such purposes and
subject to such conditions as may be agreed to by the Menmbers, provided
that no such gift or sale or determination as to the purposes or as to the
conditions thereof shall be effective unless such dedications, transfer
and determination as to purpose and conditions shall be authorized by the
vote of three-fourths (3/4) of the memnbers at a duly called meeting and
unless written notice of the proposed agreement and action thereurder is
sent to every Mamber at least thirty (30) days in advance of any action
taken. A true copy of such resolution together with a certificate of the
result of the vote taken thereon shall be made and acknowledged by the
President or Vice-President ard Secretary or Assistant Secretary of the
Association and such certificate shall be armexed to any instrument of
dedication or transfer affecting the Eomn; Prygeytiel Sfkdor 378 tHEGE
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recording thereof. Such certificate shall be conclusive evidence of
authorization by the rembership.

ARTICIE V
COVENANT FOR MAINTENANCE ASSESSMENTS

Section 1. Creation of the Lien and Personal Obligation of
Assessments. The Campany, for each Lot owned by 1t within the Properties
hereby covenants, and each Owner of any Lot or Dwelling Unit shall by
acceptance of a deed therefor, whether or not it shall be so expressed in
anysuchdeedoromeroonveyance,bedeenedtocovenantandagree, to

Association: (1)  Anmual Assessments or charges; (2) Special
Assessments for the purposes set forth in Section 4 of this Article, such

Section 2, Purpose of Assessments. The Assessments levied by the
Association shall be used exclusively for the improvement, maintenance,
and operation of lagoons and roads not dedicated to another entity which
is responsible for their maintenance, tennis courts, swimming pools and
other Common Properties, including but not limited to, the payment of
taxes and insurance thereon and repair, replacement and additions thereto,
and for the cost of labor, equipment, materials, management and
supervision thereof.

The Special Assessments shall be used for the purposes set forth in
Section 4 of this Article.

Section 3. PBasis and Maximm of Anmial Assessments. The annual
assessent will be determined and approved by the vote of seventy (70%)
percent of the Members at the first Association meeting., The annual
assessment may be increased each year by the Board of Directors by five
percent (5%) of the maximm authorized assesgment for the preceding year
unless seventy (70%) percent of the members vote at the annual meeting

greater amount or tc decrease the anrmial assessment.

The Board of the Directors of the Association may, after
consideration of current maintenance costs and future needs of the
Association, fix the annual ass=ssment for any year at a lesser amount,
but such action shall not constitute a Waiver by the Association of its
right to revert to the full assessment thereaiter.
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